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This is in response to the South Carolina House Legislative Ethics Committee’s
(Committee) October 15, 2018 request that the South Carolina State Ethics Commission
(Commission) reconsider its recommendation of probable cause in Complaint 2019-006: In the
Matter of Neal Collins. As discussed herein, the Commission recommends to the Committee that
probable cause does exist to find Representative Neal Collins (Respondent) violated § 8-13-1346
of the Ethics, Government Accountability, and Campaign Reform Act of 1991 (Act).

BACKGROUND

On July 24, 2018, pursuant to § 8-13-540(A)(3)(a), the Commission initiated and filed the
above-referenced complaint upon receipt of information that Respondent used public resources to
explicitly urge his constituents to vote in favor of a constitutional amendment in violation of § 8-
13-1346. In accordance with § 8-13-540(A)(3)(b), the Commission notified Respondent and the
Committee on July 24 and September 19, 2018, respectively.! On September 26, 2018, the

I Section 8-13-540(A)(3)(b) requires the Commission to forward a copy of the complaint and a
general statement of the law to a respondent “within ten days of the filing of the complaint.”
However, there is no timeline imposed on sending “a copy of the complaint to the appropriate
cthics committee.” In the future, the Commission’s policy will be to send notice of a complaint to
the Respondent and the Committee contemporaneously.
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Commission recommended a finding of probable cause and submitted all relevant reports,
evidence, and/or testimony considered by the Commission pursuant to § 8-13-540(B)(6).

On October 15, 2018, the Committee asked the Commission to reconsider its
recommendation, asserting (1) that § 8-13-1346 allows Respondent to use public resources to
influence the outcome of a ballot measure; and (2) in the alternative, that Respondent’s conduct
was permissible because his use of public resources was “incidental” under § 8-13-1346(B).2 The
Commission addresses these assertions below. :

LAW
Section 8-13-1346 provides:

(A) A person may not use or authorize the use of public funds, property, or time to
influence the outcome of an election, '

(B) This section does not prohibit the incidental use of time and materials for
preparation of a newsletter reporting activities of the body of which a public
official is a member. ' ' :

(C)This section does not prohibit the expenditure of public resources by a
governmental entity to prepare informational materials, conduct public
meetings, or respond to news media or citizens’ inquiries concerning a ballot

? Initially, the Committee’s request opined that the Commission “lacks Jurisdiction to initiate a
complaint against a Member of the House of Representatives,” stating “‘complaints against a
Member of the House of Representatives must be received by or initiated by the Committee.”
However, this contention is squarely refuted by § 8-13-540(A)(3)(a), which provides, “[t]he
commission, upon receipt of information, may initiate and file a complaint upon an affirmative
vote of six or more members of the commission. The commission shall accept complaints referred
by the ethics committees and verified complaints from individuals, whether personally or on behalf
of an organization or governmental body.”

The Committee’s request also stated that each Commissioner agreed to defer “to the rulings and
interpretations of the House and Senate Ethics Committees when dealing with cases involving
their respective candidates and members” during his or her screening hearing, At this time, the
Commission is not aware of any Committee opinions relevant to the issues discussed herein,
Moreover, the Act recognizes that the Commission and the Committee are distinct and independent
bodies. In that regard, the Committee is free to interpret the Act as it sees fit and is not required
to follow the Commission’s recommendation. To the contrary, the Act specifically anticipates
instances where the Commission and the Committee may have differing interpretations of the law
or differing conclusions drawn from the facts, See Section 8-13-540(D)(1) (granting the
Committee the power to concur or non-concur with the Commission’s recommendation).
Ultimately, the power to determine probable cause belongs to the Committee alone. See Section
8-13-540(D)(2) (granting the Committee the power to dismiss a complaint following a probable
cause recommendation by the Commission).
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measure affecting that governmental entity; however, a governmental entity

may not use public funds, property, or time in an attempt to influence the
outcome of a ballot measure. '

Section 8-13-1300(2) provides:

“Ballot measure” means a referendum, proposition, or measure submitted to voters
for their approval.

Section 8-13-1300(9) provides:
“Election” means:
(a) a general, special, primary, or runoff election;

(b) a convention or caucus of a political party held to nominate a candidate;
or . '

(c} the election of delegates to a constitutional convention for proposing
amendments to the Constitution of the United States or the Constitution
of this State. ‘

Section 8-13-1300(25) provides:

“Person” means an individual, a proprietorship, firm, partnership, joint venture,
joint stock company, syndicate, business trust, an estate, a company, committee, an
association, a corporation, club, labor organization, or any other organization or
group of persons acting in concert,

Section 8-13-100(17) provides, in relevant part:
“Governmental entity” means the State, a county, municipality, or political

subdivision thereof with which a public official, public member, or public
employee is associated or employed.

DISCUSSION
A. Section 8-13-1346 and Ballot Measures

The Committee argues the Act’s ballot measure prohibition found in § 8-1 3-1346(C) is not
applicable to individuals such as Respondent, but only to “governmental entities.” The Committee
further argues that § 8-13-1346(A), which prohibits individual use of public resources, only applies
to “elections,” and not “ballot measures.” In support of this argument, the Committee refers to a
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2003 amendment deleting “ballot measure” from the definition of “election” in § 8-13-1300(9).
See Act 76, Section 22 (eff June 26, 2003).- The Commission disagrees. ,

Where a statute’s language is plain and unambiguous, and conveys a clear and definite
meaning, the court has no right to impose another meaning, In re Vineent J., 333 S.C. 233, 509
S.E.2d 261 (1998). However, a statutory provision should be given a reasonable and practical
construction consistent with the purpose and policy expressed in the statute. Hay v. S.C. Tax
Comm’n, 273 S.C. 269, 255 S.E.2d 837 (1979). In addition, particular clauses within a statute
should not be construed in isolation but should be read in conjunction and in light of the intended
purpose of the statute. State v. Sweat, 379 S.C. 367, 665 S.E.2d 645 (Ct. App. 2008), aff’d as
modified, 386 S.C. 339, 688 S.E.2d 569 (201 0). The goal of statutory construction is to harmonize
conflicting statutes whenever possible and to prevent an interpretation that would lead to a result
that is plainly absurd. Hodges v. Rainey, 341 S.C. 79, 533 S.E.2d 578 (2000). A court will reject
a statutory interpretation which would lead to a result so plainly absurd that it could not have been
intended. Jones v. State Farm Mut. Auto Ins. Co., 364 8.C. 222, 612 S.E.2d 719 (Ct. App. 2005).

Here, the Commission does not believe the statutes in question are plain or unambiguous,
First, although § 8-13-1346(A) refers only to “persons” and “elections” and § 8-13-1346(C) refers
only to “governmental entities” and “ballot measures,” the Act’s definition of “election” is circular,
meaning the definition contains the word itself, thereby providing no meaningful definition:
Second, while the words “election” and “ballot measure” arc separately defined and used
throughout the Act, the above-referenced 2003 amendments also confusingly introduced the
phrase “ballot measure election,” creating further ambiguity as to these terms and their import,
See § 8-13-1309. Accordingly, the Commission does not believe the statutes in question are clear
or definite and, therefore, they must be construed in a réasonable and practical manner consistent
with the remainder of the Act. :

Under the Committee’s interpretation, a “person” is only prohibited from using public
resources to influence voters in an “election,” and not a “ballot measure.” Conversely, a
“governmental entity” could use public resources to influence the outcome of an “election,” but
not a “ballot measure.” The Commission believes such an interpretation leads to an absurd result,
For instance, under the Committee’s interpretation, individual county council members or
employees could use public resources to promote an upcoming bond referendum as long as the
county council as an entity did not do so. Similarly, a county council could use public funds to
influence voters to vote for its incumbents, but individual county council members or employees
could not,

The Commission’s interpretation aligns more closely with that of the South Carolina
Attorney General, who has opined that “a referendum is considered to be a special election.” §.C.
Atty, Gen. Op., August 22, 1989. This interpretation comports with the spirit of the Act, which
generally prohibits the use of public resources to influence matters to be decided by the voters
unless such use is for informational purposes. See § 8-13-765; § 8-13-1346; SEC AQO2018-003;
SEC A02018-004. The Commission further notes that, consistent with this interpretation, the
Attorney General’s Office has criminally prosecuted individuals for use of public resources to
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influence a ballot measure under § 8-13-1346 as recently as 2015, See State v. Thompson. 2015-
G8-47-01 (2015); State v. Kovach, 2014-GS-08-01073 (2014). Moreover, in at least one instance,
arguments similar to those made by the Committee were raised to, and rejected by, a circuit court.
See Attachment A" (Kovach Motion to Dismiss filed May 22, 2014); Attachment B (Kovach
Supplemental Motion to Dismiss filed August 19, 2014); Attachment C (Kovach Order Denying
Motions). Accordingly, the Commission interprets § 8-13-1346 to prohibit any use of public

resources to influence the outcome of an election or ballot measure.

B. Section 8-13-1346 and Incidental Usc

The Committee also asks the Commission to consider whether Respondent’s use of public
resources to influence the outcome of a ballot measure was “incidental” pursuant to § 8-13-
1346(B). Although there is no explicit definition of “incidental,” the term is used throughout the
Act in ways that lead the Commission to conclude that “incidental” means occurring as a result of
one’s position and resulting in no additional public expense. See § 8-13-1 300(11)(excluding any
benefit that accrues to a public official “incidental to the public [official’s] position or which
accrues to the public [official] as a member of a profession, occupation, or large class” from the
definition of economic interest); § 8-1 3-700(A)(providing that the prohibition against use of public
office for financial gain does not extend “to the incidental use of public materials, personnel, or
equipment, subject to or available for [a public official’s] use that does not result in additional
public expense”); § 8-13-715 (allowing a public official to accept a meal provided in conjunction
with the a speaking engagement when “all participants are entitled to the same meal and the meal
is incidental to the speaking engagement”); § 8-13-1348 (prohibiting the use of campaign funds
for personal expenses unless incidental and used to defray expenses “incurred in connection” with
the public office). In this case, the offending language in Respondent’s newsletter cannot fairly
be said to have occurred or naturally resulted from his being a public official, despite the fact that
it most likely did not create any additional public expense. Accordingly, the Commission does not
believe such use was incidental, : -

CONCLUSION

Upon further consideration of the above-mentioned issues, the Commission hereby
rrecommends to the Committee that probable cause does exist to find Representative Neal Collins
violated § 8-13-1346 when he used public resources to influence the outcome of a ballot measure.
Pursuant to § 8-13-540(B)(6), attached hereto as Attachment D is a supplemental Memorandum
of Interview in this matter. ‘
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' STATEOF SOUTH CAROLINA. )  IN'THE COURT OF GENERAL SESSIONS

J  NINTH JUDICIAL CIRCUIT -
COUNTY OF BERKELEY ) INDICTMENT NUMBER: 14.G8-08-0265
STATE OF SOUTH CAROLINA, ) : |
' ) o :
versus ) S v m 2
AMY KOVACH, ) - Eg; =
Defendant, ) ‘ : B s ,{‘3
The Defendant, Amy Kovach (hercinafter “Mrs. Kovach™), by and &roﬁ&% ' ?
o e
=

nndersigned counsel, hereby moves this Court to dismiss the above captioned Indictment.

" Exhibit 1, The Indictment states as follows:

That Amy Kovach did, in Berkeley County, on ror about the period between
August 1, 2012 and November 6, 2012, use end avthorize the use of public
funds, ptoporty, or time {0 influence the outcome of an election to wit:

While employed as Comrunications Director by the Berkeley County Schoo}
District, Amy Kovach did use public funds to pay for the creation of & campaign
video and the production of other campaign materiel, did draft and disseminate
speeches during her public employment intended to persuade the yoting publis,

and did perform various other acts using public resources and time, all of which
promoted and support a yes votc as to the school board referendum held on
November 6, 2012, and all of which was in violation of 8-13-1346 of the S.C. Code

of Laws as amended, :
Against the peace and dignity of the State, and contrary to the statute in such case
made and provided. _ ‘ : ‘

The grounds for this motion are as follows: (1) the Ethics Act provisions at 8.C. Code §

8-13-1346 which probibits the use of public funds, property or time to {nfluence a ballot measure

&re not appliceble to individual persons; aad, (2) the conduct was perntissible under 8.C. Code §

8-13-1346, -
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L_Background,

This matter involves the 2012 Berkeley County School District Board efforts to pramote
end approve the passage of 2 $198 million boxd referendum to build new andfor improve
existing public school facilities in Berkeley County, Mirs, Kovach was and is the Director,
Communications and Community Relations for Berkeley County School District (hereinafter
"BCSD”). )

On January 10, 2012, the BCSD held a Board meeting at wi:ich time Dr, Rodney
Thompson, BCSD Superintendent (hereioatter “Thompson”), M. Aschic Franehici, BCSD
Assigtant Superintendent (hercinafter “Franchini™), and the BCSD CFO Brantley Thomas

. (hereinafter "Thomgs”) outlined an uction plan for new schools and improvements 1o support the
growing Berkeley County studeat population and help improve student test performance,
Exhibit 2. Franchini recommended pproval-of a bond reforendum in the amouat of $250
million to be presented to the Berkeley County Voters in.Novembcr, 2012, and the Board motion
was made and passed (6-3) to approve the recommendation, '

On April 24, 2012, the BCSD held a Boa_rd mneeting &t which time & BCSD Growth and
Building Plan was presented by Franchini and reviewed by the Board. Exhibit3, The Board
minutes note with approval as follows; -

The time line ut present for tris plan calls for preparations for top prority projects

in Junc 2012; » Board resolution and baljot preperation for & bond reférendum in-

August 2012 and a public vots on the building project in November 2012,

Amy Kovach, Director of Commmunications, continued the roport to provide an

overview of the YES4Schools Campaign Plan, The mission of this planis to

successfully pursue an cstimated $250 Million Bond Referendum to construct

new and renovate existing facilities to ascommodate student population grawth in

the district.
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i

On June 29 and 30, 2012, the BCSD held 2 Board ard I.tpper BCSD management
workshop wlnch included & “Navigating » Bond Referendum” guest speaker prepared
and presa_:ted by an cutside consultant, Herrnan Gaither (retired Beaufort County

Superintendent). Exhibit 4, Excarpts from the minutes of the workshop include the
following guidance: | |
EVERY mfcrcndum is difficult but winnable. They are all winna'.blo. .
Board must strut their parspectiVe.and uphold the referencum, {p. 1)
We WILL win .. focus on winning, (p. 1)
People are going to do what you expect them to do with a foous on wmning {(r.2)
District Offico will use the month of July to get the mformahon ready, (p 2)

In August .bring in the captains, and staff and LdS!-ddO ready to go: Campmgn
team is in foll swing. (p.2)

Have a go {0 person , . the person who will funnel all the information, In BCSD,
Amy Kovach. (p. 3)

Do ¢verything you can to WTN, Rotary Club, speakars bureau, do everythmg to
win. (p. 3)

* Convince the voters to how we will move the debt forward. (p. 4)
When you go to the realfors,. 1alk about property values, (p. 5) -

When you go ta the Chamber. , talk about the ability to recruit new business and
galn macmbership. (p. 5) ,

Get children reedy. (p. 5)
Messaging: 1mp:rovmg achools, improve test scorm, Greate better schools. (p.5)

Share redio, tv or consulﬂng with a generic Yes 4 Schools. (p 5)

Prpgedof®
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Educale, Educate,, Supmiendcm and DO staff get en opportunity to be at all
schools, (p. 6) )

Preds announcements and ca.mpaign lsunch. One per week. (p. 6)

There has to be someono who wakes up every day and says we have to get this
done today. (p. §)

Find a group that was supportive"-and tie together an annopnocment (0. 6)
Friday nighf gatherings.aro s go'od place to get messaging. {p. 6)

Direct tnail, robocall and paid media gets it done phystcally. (p. 6) °

On Jﬂy 24, 2012, the BCSD held a Board mesting at which time a BCSD Bond |

Referendum was discussed by the Bosrd. Exhibit 5. A BCSD Board resolution to go forward

with the Bond Referendum was approved, The BCSD Board minutes note, in part, &s follows:

even if the statule alleged to be applicable applies, any actions prior to that date would ot fall

Discussion followed with Mr. Obie asking how is the fund raising progressing

and why.are we waiting until September 5% to start the campaign. Amy Kovash
explained that $52,000 has been raised by the Campaign Committes and the Bond
Referendum committes hes been meeting. She provided a brief outline for the
campaign.... The district {s hoping that citizens will stép up and vote "Yes™ if
this i3 & priority for them becatise we have shown the it {s & priority of the

district, Other board members exprassed hope that rhe citizens will support our
referendmn

The I"-(cfcrmdum was pot formally put on the ballot untit August 15, 2012; thersfore, .

under the statute since there was no potential ballot (ar election) for Mrs, Kovach to srgusbly

attempt to influeace the outcome of until and/or prior to that date.

On August 28, 2012, the BCSD held a Board meeting at which time a BCSD Bond

Referendum was discussed by the Board, Exhibit 6, The BCSD Board minutes note, in part, 83

follows: ~
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School Ymprovement C@. aign Update

Amy Kovach provided a detafled powerpoint presentation to review the status of
the School Improvement Referenidum scheduled for the Novercber §, 2012
election. The update inchuded a timelini: for events leading up to the November §
clestion day, fund raising efforts, and the extensive plan inplace to get the
message out 1o all stakeholders so the Campaign can be successful, The district
plans to build 5 new schools and renovate 29 schools with the $198 Million
School Improvement Refetendum Funds, ‘

I,
Ou Scpternber 25, 2012, the BCSD hekl 2 Board moeting t which time 2 BCSD Bopd

Referendum Campaign was discussed by the Board. Exhibit 7. The BCSD Board minutes note,

in part, as foilows:

School Tmprovement Campaign Update

Laury Varn, Campaign Volunteer, provided a power point update of the Schodl .
Improvement Referendum Campeign that included information on what voters
have told the committes, a strategic overview, campaign organization, cempaign
activities and caropaign materials, The Campaiga’s kick off day will be Oclober.
4,2012, 1:30 p.m. at Stratford High Schoal. -
1 L
Throughout the process, the BCSD Hoard members were repeatedly u’pdaiédmd kept
apptised as o the activities of its officials und emplayees (including Mis: K&vach) with respect
to the 2012 Bond Referendum — through emails, letter wrresponcieuce, memoranda,
presentations, ctc.... o - '
.+ OnNovember 6, 2012, the Boad Referendum ballot measure passed with 60% of the

electorate voling in favor of the measure.
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On Maroh 12, 2013, the BCSD held s Board meeting at which time a resolution was
passed that Mrs. Kovach, Mr., Thempson and Mr, Franchin{ acted in good faith and within the
scope of their employment in conneotion with the school improvement reforendum;

“Section 59-17-110 of the South Carglina Cade of Laws requires thet if eny employee of
the District is prosesuted in any action, civil or eriminal, “by reason of any act done or
omitted in good faith in the scope of his employment” it is the duty of the District, when,
requested, to appear and defend the action. Bven though nio civil or criminal action has
been initiated against any of our employees at the time, based on the advice of the
Board's attorneys, we believe as a Board it is our legal obligetion to provide those

~ employees involved in this investigation with legal representation at {his junchure as they
have requested, The Board has reason to believe that its cmployees’ acts or ornissions in
connection with the school improvement referendum were fn good faith and in the scope
of their employment. Under these circumstances, it is the District’s statutory obligation to
provide legal representation for its employees, The District will continue to cooperate
with the investigation, will make future public statements concerning this matter as is
appropriate to do 50, &nd appreciates the public’s patience and understanding of the need

for confidentiality while the investigation takes ils course.” :

H. The Ethics Act Ballot Measure Prohibitions Are Not Aggl'ic‘a_hle"ro Individuals,

The Ethics Act, at 8.C, Cede § 8-13-1346, which is entitled “Use of public furds,
propetty, ot ime to influence election prohibited, exceptions,” provides es follows:

(A) A person may not use or suthorize the use of public funds, property, or timn .
to jnfluence the outcome of an election, o

(B) This section ot prohibit the incidental uge of time and materials for

preparation of a pewsletter reporting activities of the body of which a public
official is & member. ‘

(C) This section does not grohibit the expenditure of public resources by a
governmental entity to prepare informational materials, conduct public mestings,

or respond to news medis or citizens' inquiries concerning n ballot measure
affecting that governmental entity; however, a governmental entity may not use
public funds. property, or time in an atteorpt to influence the outeomae of a ballot
megasurs,
(emphasis added)
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As noted in the Florence County School District case below, Section 8-13-1346(C) s the
provision applicd in this matter and for which Mrs, Kovach stands.indicted, It provides in part
that “a Mﬂma_l eutity may not use public funds, property, or time in an attempt to influcace
the outcome of a ballgt measare”. ' 7

lNute the words ;‘govmmental entity”. This section does nof state that & “person” may
not use fuuds, propcﬂy or time torinﬂuence'a ballot measure. In contrast, 5.C. Codc § 8~13-
1346(A) specifically provides that *A p___o_g may not use or authorize the use of public furids,

' property or time to influence the outcome m" an elcchon "

While 8 person mey not use public fundy, property or hmc 10 mﬂumce the outcomc ofan
election per Section 8-13+1346(A), the Iegulahms has clearly d1ffpruntiaied _tbe two prohibitions,
Section 8-13-1346(A) only spplies to “persons”, whereas Section 8-13-1346(C) only applies to
_“gavemmeﬁtn] antiti{':s”. The plain meaning of the statute. must be ackncwledgod'. Likewise, the
rule of lenity must be used to intetpret an ambiguous criminal statute in favor of a putative
defendant, United States v, Wilson, 10 F.3d 734 (I.Gﬂ' Cir, 1993) _(ru]e of lenity ap;piies where
statute is ambiguous and ‘courts ust constmc‘stntutc favorably to the crimitial defendant).

. buri’mmnorc, the word “elecb.on” is deﬁned in the Rthics Act, and the dofinition doex not
inoiuds a “ballot meagure”, Thus, Section 8-13-13 46[A) only applies to “clections” and not

ballot measures.

- The criminal unch—;l! provision of the Bthics Act is 8.C, Code § 8-13-1520, It states.that

2 “person” who violates the Bthics statute is guilty of a misdemeanor.
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However, & “person™ cannot violato Section 8-13-1346(C), because it specifically and
only states that a “govemmental entzty’ ' cannot use public fnnds to influsnce the outcome of &
ballot measure, and dm not refmmn.c a “'person”,

" H}. The Conduct was permissible under S.C. Code § 8-13-1346,

Tbe Conduct wes permissible and not a violation of The Dthics Act, S.C. Codc § 8-13-

1346, wluuh is entitled “Use of public ﬁmds, property, or time lo influence efection pmhibztcd

exceptions,” provides in pertinent part as follows;

(B) This section doey not prohibit the indgg;‘ ta] use of time and materials for
prepazation of a newsletter reperting activities of the body of which a public
officia] is amembar. .

(C) This section does not prohibit the expenditure of public resources by a
mmelJ&ﬂmWwpmmﬁﬁ&mm@@ﬂ&ﬁ&@&gﬂ&ﬂﬂ&Mﬂy&y&

o respond to news media or o _ltlz_gg_mu_ujg_g tonceming a ballot nieasure
affecting thet governmental entity. ,,

Under §ection 8-13-1346(B), the BCSD was clewly allowed incidental use of time and
mallcn‘als for preparing newsleﬂazﬁ which related to the 2012 Bond Referendum, The word
“newsletters” has not been defined in the Ethics statute, and should be given a broad construstion
whick would encompess ull of Mrs, Kovach’s conduct. Clearly, the 2012 Bond Referendum was
un activity which needed to be reportod by BCSD, 8 “public body” with “public officils”.

Under Section §-13-1346(C), the BCSD was clearly allowed to expend public resources
to prepare informational materiels, conduct public meetings, or respond to news media or |
citizens' iﬁquin'e.;: concerning the 2012 baliot measute, The 2012 Bond Referendum, was & ballot
measure which affocted the BCSD governmental entily. The BCSD conduct involved prepuring
mformational materials, conducting public meetings, and/ot responding to news media or

citizens' inquiries concerning the 2012 ballot measure.
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YII. Conclusig,

Based upor. the foregoing, Mrs. Kovach hercby respéctﬁxlly moves and urges this

Court to dismiss the Indictment in this case,

espectfully submitted

g

]

HIO, HOWE, RRELL, JACOBSON,

. TOPOREK, THEOS & KEITH, P.A.
. 17°4 Broad Street -
Charfeston, Soath Caroling 29401

Cherlestoy, South Carolina
M% 014
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_ _": ! !':' ™ :
STATE OF SOUTH CAROLINA i) | L. i THE COURT OF GENERAL SESSIONS
y “},, NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY 1+ " 13K ﬁl‘ﬁhENTNUMBER. 14-GS-08-0266

- . ”‘

STATE OF SOU'I‘H (.‘:AROI_INAE ! ~: «r’ i YT
BEAKELEY Cifni v, .0,
VETSUS , ) SUPPLEMENTAL -
7_ ) MOTION TO DISMISS .
AMY KOVACH, )
Defendant, )
)

The Defendant, Amy l(ovach (hemnaﬁer “Mss. Kovach™), by and through her
undersigned oounscl submits the following to supp!ment her Motion to Dismiss filed May 22,
2014, For the reasons stated below and in her initial Motion, the Coutt should dismiss this case.

Defendant refers the Court to the statement of facts set fotth in her iniﬁal Motion, which
are adopted hercin, She also refers the Court to the grounds for dismissal stated in her initial
Motion: (1} the Ethics Act provisions at S.C. Code § 8-13-1346 that prohibit the use .of public‘
funds, property or ﬁﬁe to influcnce a'baliot measure are not applicable 1o individual persons like
Mis. Kovach but only to goveinmenzal‘mtities. and (2) ha-condw was permissible under S.C.
Code § 8-13-1346 becanse she wos memlﬁ providing iixfo:-mation and reporting acﬁvities abom '
the ballot measure, which is explicitly permitted under the siamte. In addition to these gmmds,

e -

this case should be dismissed for the following reasons.

Section 8-13-1346 of the South Carolina Code states:

{A) A person may not pse or authorize the use of public funds, property, or time
to influence the outcome of an election,
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(B} This section does nol prohibit the incidental use of time and materals for
reparanou of a newsletter reporting. actmhm of the body of which a public
. official is 2 member.

(C) This section does not prohibit the expenditure of public resources by a
governmental entity to prepare informational materials, conduct public meetings,
or respond to news media or citizens’ inquitles concerning a ballot measure
affecting that govemmental eumy. however, 2 govemmental entity may not use
public funds, property, or time in an attempt to influence the outcome of a hallot
measure.

The Indictment alleges first, copying the language 6f § 8-13-1345(A), that Mrs. Kovach
didl “use and authorize the use of public funds, propeity, or time to influence the outcome of an
' election ...."” “Election" as used in this statute is defined as: |
(a) a general, special, primary, or nmoff election;
(b) a convention or caucus of a political party held to nominate a candidate; or
(c) t1l1e election of delegates to 2 constitutiomal convention for proposing

amendments to the Coostitution of the United States or the Constitution of this
State.

S.C. Code Ann. § 8-13-1300(9).

The Indictment then goes on to allege thﬁt the conduct 'uonsﬁtuﬁng a violation of § 8-13+
1346(A) was, “to wit,” improper involvement-in a “school bond referendum.” There is no
indication-in § 8-13-1300(9) that a school bond mfefmduﬁ is é type of electim.: Indéed, a
“referendum” is defined elsewhere in the Ethics Act as a type of “ballot measure,” not as an
“clection. See S.C. Code A, § 8-13-1300(2) (‘Ballot measure’ means a- referendums,

. proposition, or measure submitted( to voters for their approval.”). Indeed, ﬂ:e definition of
“election” was a:rncnded in 1995 to include a “ballot measw'c“: as & type of “election,” but was
amended again in 2003 to remove it. Qmpm 1995 5.C. HB 4070, § 36 !»_v_l_dl 2003 S.C. H.B.

3206, § 21, Thi iglative history ifically shows that a
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',‘e_igio_nr." Section 8-13-1346(A) does not prohibit a “person” from doing anything in support of
a ballot measure Nor does any other provision of the statute,

In effect, the Idictment charges that Mrs. Kovach wus improperdy involved in an
election when she acted in suppoﬁ ofa ballol measure, but an election 4nd a ballot measuro are
. Separate and distinel under the Etﬁics Act, and her alleged conduct as to the latter is’ not
prohibited of any person.! Quite simply, .;hg indig. Emggl chares conduct that is not crimunal. [t
therefore is defective and this case must be dismissed. See Hooks v. Sate, 353 5.C. 48, 51, 577
S.E2d 211, 213 (2003) (holding that the omission of an element necessary to make conduct
criminal renders ap indictment def‘ectlive;_ “We judge the sufficiency of an indictment against
whether it contains the necessary elements of the offense to be charged and whether it
sufficiently appraises the defendant of what he must be prepared to meet.™), State v. Marshall,
273 s.c.'ssz, 554, 257 $.E.2d 740, 742 (1979) (stating that me'absenqe of a material allegation
in an indictment renders the indictment “fatally defoctive™; see also State v, Patterson, 261 5.C.
362, 36§, 200 S.E2d 68, 70 () §73)_ {holding that an indictment was defective wita"e the statute
failed to give a person of ordinary ime!ilgenlce fair notice that his conduct is prohibited). Only 2
“govcnun&:tal_enﬁtf is Mbi(ad from co;aduct intendeﬁ to influence a ballot measure. Ses
$.C. Code Ann. § 8-13-1346(C). Mrs. Kovach is not a governmental entity.

Nor can the “Penalties™ provisions of the Ethics Act amend S.C. Code Ann. § 8-13-

1346(C) to make it apply to persons and not‘jmi govemmental entities. These provisions state
that a ‘l‘penson" who violates the Ethics Code is guilty of a misdctﬁcanor. However, a “person” -

' That the lndictma;,t charges Mrs. Kovich—indisputably a “person”—with conduct only
prohibited of a governmental entity was a point made in her initiat Mofion.
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~cannol violale § 8-13-1346(C) because that statute specifically and only prohibits a -
“govcrﬁmen:al cntity” ﬁ'ﬂm using public funds to influence the outcome of a baliot measure, and
does not reference a “pecson’™,

In sum, anly.a forced construction of the Ethics Code that cobbles together bits énd
pieces from distinct provisions‘can Wt this case to procwd.' The Court must dismiss this
case, or it must conclude either that: (1) Mrs. Kovach is a governmental entity; (2) 2 bond
referendum is a type of election even though the statutory definition Elea‘rly states it is not; or, (3)
the Penalties pfovisions_ amend the substantive statute, expanding,é 5-13—1346(0 to make it
apply 00t just 10 governmental cn:itis, but ako to persons. ‘The Court may nbt entertain such
forced constructions of any statute, much less a criminal one. As the Supreme Court of South
Carolina has étated time and time again: _ | . |

When the terms of the s;tatute a;; clear and unambiguous, the court must apply

them according fo their literal meaning Furthennors, in construing a statute,

words must be given their plain and ordinary meaning without resort to subtle or

forced counstruction to limit or expand the statute’s operation. Finally, when a

statute is penal in nature, it must be construed stnctly against the State and in
favor of the defendant.

State v. BlacKmon, 304 5.C. 270, 273, 403 5.5.2d 660, 662 (1991) (internal citations omited)
{citing Bryant v. City of Gmﬂék_m, 295 5.C. 408, 368 S.E.2d 899 (1588): State v. Cutler, 274
© S.C. 376, 264 5.E.2d 420 (1980) MMM&JMM% 301 8.C.
158, 300 5.E.2d 486 (CLApp.1990)). o

To the extent there is any ambiguity (Mrs. Kovach oont'eﬁds there is not), the rule of |
Jenity requires that suﬁh ambiguity b?., interpreted in her favor. In Berry v. Staﬁs, the Supreme
Court of South Carolina addressed a cha!lengc to a slatute enhancing a cnrmnal smténce The

. enthancernent applxed {o a defendant with a prior conviction relaung to™ specified drugs. The
Page«rt of 11
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defendant in Berry had a prior conviction for possession of drug paraphernalia. Thé Court held
that the enhancement was inapplicable, because “[tJo construe a pmphcrﬁaiia conviction as
‘relating 10’ drugs would be contrary to unambiguously expressed legislative intent and
additionally violate the rule of leaity long established in our jurisprudence.” Berry v. State, 38]
S.C. 630, 634, 675 S.E.2d 425, 425 (2009); see slso, e.g., Liparota v, United States, 471 USS,
419, 427, 105 5.Ct. 2084, 2089 (1985) (“*Application of the rule of lenity ensures that crintinal
statutes will provide fair waming ooncemjng conduct rendered illegal and strikes the appropriate
balance between the legislature, the prosecutor, and 'the court in defining criminal Jiability.™).
Beiry is applicable here: interpreting the Ethics Coﬁc to make Mrs. Kovach's conduct
eriminal violates the legisiature's clear_.ix_.:tent in enacting the Code, and to the extent there is any
ambiguity, for example by reading the penalty provision as amending the substantive statute, it

would violate the rule of lenity to interpret the ambiguity against Mrs, Kovach.

2. Mrs. Kovach’s conduct was either the permitted reporting of information related to
a ballot measure, or S.C. Code Ann. § 8-13-1346 is unconstitutionally vague. :

In her initial Motion to Dismiss, Mrs. Kovach argued that the conduct the State alleges

was criminal—usiag public funds 1o pay for 4 video and other materials concerming the bond
referendum, drafting speeches about the referendum, and performing “various other acts™ in
suppo& of the bond referendum—is .‘w{ criminal under the statute. The statute at subscztion (B)
permits “the incidental use of time and materials” for preparation of a “newsletter” reporting
activities of a governmental body, and “newsletter” is undefined. The stetute also, at subsection
{O), p&miu the expenditure of public resources “to prepare informational materjals, conduct -
public meetinés, or respond to news media or ¢itizens' ilnquirits concemning 'a ballot measure

. affecting that governmental entity.”” Appurently, the State contends that Mrs. Kovach’s conduct
Page Sof 11
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crossed the line frorn the penmitted acts of commuﬁication. to prohibited acts of communication,
To the extent her actions may be considered criminal und?r these pmvisi;ms of the statute (Mrs.
Kovach coptends first that they win_ﬁt), the line drawn by the statute is too vague to be
enforceable—these “informational exceptions™ to what would othenwise be criminal conduct are
pnconstitutionaliy V;guc in violation of the Due Prbcws Clause of the 14" Amendment to the
United States Counstitution,” .

A criminal statute is unconstitutionally vagt;_e' gn_@_f_a_g if it (1) fails to provide a person
. '_of ordinary intelligence fair notice of what: is prohﬂ:ited. or (2) is S(; standardless that it
authorizes or encourages arbitrary or discﬁminﬁtory enforcerment. City of Chi. v. Moral;l , 527
US. 41, 56 (1999). A criminal statuie is unconstitutionally vague as applied if it does not give
the defendant sufficient notice that her actions w%rc proﬁibited. See Chapman v, United Sm‘
500 U.8. 453, 467-68 (1991). Although a defendant whose conduct was clearly proscribed by a
statute aﬁierally cannot complain the statute is vague as applied to others, z facial challenge is

more readily available to such a defendant when, as is the case here, the statute infringes

expressive conduct. See Hoffingn Estate ide, Hoffman Estates, 455 U.S. 489, 499
(1982). Section 8-13-1346 is unconstitutionally vagﬁe as applied to Mrs. Kovach's conduct, and
also on its face. l ' |

As explained in her initial Motion, Mrs. Kovach did nothing more than report
information to the BCSD board and tl_nc pubtic, whxch is expmly petmitted by.the stahie, She
cannot faid} be charged witi'n'noticq‘thal these acts. were criminal, an& certainly not with
cﬁnsﬁmﬁonaily sufficient notice, The statute therefore is uuwmil:itqtiona_lly vague as applied to
her actions, | |
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It is unconstitutionally vague on its face btmusc it allows reporting, and even the
mcpcndl ture of public resources in support of the reporting, but fails to draw any intelligible line
berween what types of reportmg are pcmuned and what types arc prohibited, As explamed
above and in her initial Motion, subsection (A), despite being quoted by the Staie in the
Indictment, is not pertinent becgqse there is no “electiop" at issue. Subsection (B) permits the
preparation of a “newsletter reporting” activities of a public body., but does not define

“newsletter.” The term itself is antiquated and therefore conﬁ:smg, harkening to the days when a
secretary wounld dlstn'butc mimeographed copies of memoranda, Subsection (C) is even less
clear about what is excepted from criminal eonduet (by a “govemm'em:al eatity” no less), stating
that it is penmissible to expend public resnurce;s 1o prepare “informational materials™ and do
other acts concerning a_ballot measure that affects that governmental entity. “Informational
materials,” like “newsletters,” are not defined. Quite simply, the statute fails to provide g person
of ordinary intelligence fair notice o.f what is prohibited and what is permitted, and therefore it is
unconstitutionmlly vague on its face. See Morales, 527 U.S. at 56.

It also is so standardless' that it authorizes or encourages mbitrary or discriminatory
enforcement, _x;g,, and lhis_'can. be seen from the way it has been enforeed in this case cqmﬁared 0
elsewhere. First, there is precedent in which activities similar to Mrs, Kovachfs were not
criminally prosecuted and instead were referred to the State Ethics Coramission. In 2008, a
Consent Order was executed and filed by the State Ethics Con;mission and the F[o&nce County
School District (hercinafter the “FCSD") reganding 2007 conduct by the FCSD to distribute
flyers in suppost of the “VOTE YES November 6 ballot measuée. a bond referendum to fund
school improvements. See Exhiblt 1 (Consent Order). FCSD Superintendent Larry Sackson
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personally approved a request to distribute the pro-Vote flyers among the district’s schools. The
Association of P‘arenr:. and Teachers distributed the flyers to students in eightesn ( 18) FCSD
elementary and middle schools. The fiyers clesrly stated "VOTE YES November 6%, The
FCSD also sent emails and “té[ephone'blasts“ from the district offices to its staff, §_e_g Exhibltrz.
(Post and Courier Article Excerpts).

There were no criminal prosecutions in the F"!orénee County matter, Rather, the State
Ethics Commissiou issued a public reprimand agalnst the FCSD governmental agency. It was
ageed thatr FCSD was a “governmental entity” as det“inecl_ by S8.C. Code § 8-13-100(17). The
Consent Order noted that S.C. Code § 8-13-1346(C) provided as follows: |

(C) This seetion does not prohibit the expenditure of public resources by a

governmental entity to prepare informational materials, conduct public mectings,

or respond 10 fiews media or citizens' inquiries conceming 4 ballot measure

affecting that governmental entity; however, a goverpmental entity may not use

public funds, property, or time in an attempt to influence the outeome of a ballot

messure,

Thuﬁ, the State Ethics Commission deemed it .apprOprinte 1o émly find that a
“govemnmental entity,” to wit, the FCSD, had violated lSection 8-_1'3-1346(@. and not any
individuals, _Thi.-. State Ethics Commission's sanction was cxceedlnglgf mild: It 'simply ordered
that i’*‘CSD “be more di.ligen; in complying with the Campaign Practices of the Ethics Reform |
Act” and further ordered that the FCSD pay the Coﬁmmissic;n ‘-an adnﬁ;uimﬁve fee of $50.00. :
Clearly, the State Ethics Commissian felt this result was appropriate for the FCSD and its-
officials and employees for activities simiIm.- 10 the condhct’of Mrs. Kovach and that Of_ the

BCSD school officials and other amployees. The FCSD Consent Order clearly demanstrates that
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any crimingl prosecution of BCSD officials and employees and, in particular, Mrs, Kavach
would be excessive and unwarranted. 1t is arbitrary enforcement of standardless statute,

Second, the Dorchester County School District Two (the “DCSD2") also held a bond

referendum in 2012. DCSD officials engaged in activities similar to the conduct of Mrs. Kovach

and other BCSD officials and employses, and BCSD employees helped DCSD2 employecs draft
pro-referendun materials, In fact, there was at least ane joint pro-referendum presentation by
both BCSD and DCSD2 schoo) participants. See Exhibit 3. Appropriately, there has been no
investigation or prosecution of the DCSD2’s activities by SLED or the Attorney General's
office. Like in the DCSD2 matter, no criminal charges should be pursued against Mrs. Kovach
in this BCSD matter. - '
In at Jeast one strikingly similar case in Alabama, there was no criminal prosecution. In
a Liberterian Party v. City of Birmin ‘ 694 F.Supp. 814 (N.D. Aln, 1988),
the plaintiffs were seeking redress due to the city’s alleged unconstitutional use of tax funds for
hﬂver'tising to influence elections tegarding, ameng other things, a bond {ssue. The Alabama
statute in question, Alabama Code Section 17-1-7, provided in part as follows:
{¢} No person in the employment of the state of Alabama, whether classified or
unclassified, shall use any state funds, property or time, for any political activities,
Any person who is in the employment of the state of Alabama must be on 7
approved leave to engage in such political action or such petsor must be on
personal time before or afier work and on holidays, It shall be unlawful for any
officer or ernployee to solicit any type of political campaign contributions from
other employees who work for said officer or employee to coerce or attempt to
coerce. any subordinete employee to work in -any capacity in any political
campaign or cause, Any person who violates the provisions of this section shall be

guilty of the crime or trading in public office and upon conviction thereof, shall
be fined or sentenced or both, as provided by section 13A-10-63.

The court in the case noted as folld-ws: .
. . Page 9 of 11
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Defendants contend that § 17-1-7 is a penal statute and that it therefore fails to

provide & remedy to plaintiffs. Plaintiffs allege that they approached both the

District Attomey and the S te Attomey Ge f thi
stawiie, Both declined. Plaintiffu also complained to the State of Alabama Ethics
Commission about the alleged violations and it too declined to prosecute.
Id, at 822 (emphasts added).
As noted above, the Attomey General's office and SLED have not conducted criminal
investigations and pmsccutions invblving similar conduct by actors similarly sitvated to Mrs. -
“Kovach. This is 5o n spite of the fact that the Attorney General's office was provided with and
asked to consider a CD containing hundreds of emails that other BCSD staff and employees
. disseminated using District resources. ‘The Attomey Geaeral's office refused.
3. Mrs, Knvaﬁb lacked the meny rea necessary to violate §ection‘. 8§ 8-13-1346,
~ Although the legislature may declere an act cnmmal regardless of the adnr's mental
state,“{c]riminal Hability s normally based upon the conourrence of two Eactors, an evil mieaning
mind [and] an evil doing hand.” State v Jefferies, 316 S.C. 13, 17, 446 S.E.2d 427, 430 (1994).
Here, the statute states no specific criménal intent, and therefore the State must prove an
“evil meaning mind” and “an evil doing hand." There is; ﬁo evidence of this here. There is no
_cvidence thet Mrs. Kovach received any ﬁefsona! gAin or benefit a3 a result of her conduct or
activities, Indecd, the BCSD passed a resolution on March 12, 2013, stating that Mrs. Kovack
acted in good faith, Ses Exhibit 4. Furthermore, the BCSD engaged retired state circuit court
* Judge A, Victor Rawl, Sr. to ;:onduct an inde_zpmdmt inve_stig:ﬁor_z and render an impartial and
objective opinion regarding whether Mrs, Kovach at all times pertinent to this matter (1) acted in
good faith, and (2) acted within the'-scope‘ofha- anplbyn?ém. Judge Rawl conchided as follows:

“I clearly conclude as a matter of fact that Ms. Kovach's activities were clearly within the course
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and scope of her employment amd clmrly performed in good faith with her only concern being

~ the benefit of and in the best tmercst of the Berkeley County Schoal Dlsmct" See Exhibit 5.

The e:wdence is overwhelmmg that al) acts by Mrs. Kovach regardmg the Bond Referendum

were performed in good faith and soicly for the purpose of benefitting the students of the

Berkeley County School Distnct and for no other reason, There Wwis thus N0 mens rea that

would support the prosecution of Mrs. Kovach,

CONCLUSION

For the reasons stated above and i her initial Motion to Dismiss, Mrs. Kovach

respectfully moves and urges this Court to dismiss this case.

Charleston, South Carolins

August /c;u 2014

Respectfully submittod,

T
AR Y {
Jemy N, ‘

URIGCHID, HOWE; RRELL, JACOBSON,
" TOROREK, THEOS & KEITH, P.A. :

17 ¥ Broad Street
Charleston, South Carolina 29401
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Attachment C



STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
P9 MV -3) M4 #OR THE NINTH JUDICIAL CIRCUIT

-
-

COUNTY OF BERKELEY . ) INDICTMENT NO. 2014-G5-08-09266
— SEREE B
'STATE OF SOUTH CAROIENA; Li ¥ Qo1 Y,5.C.
Vs, ) ORDER DENYING DEFENDANT'S
) MOTION TO DISMISS OR QUASH
| ) THE INDICTMENT
AMY KOVACH, )
‘ | )
Defendants. )
)

This matter comes before the Court upon Defendants’ Motion to Dismiss or
Quash the Indictment. Having thoroughly considered the briefs and arguments
presented at a hearing on this matter on October 28, 2014, the Court denies fhe
Motion fbr the following reasons. |

1

Defendant first contends that she cannot be convicted of a violation of South
Carolina Code Ann. § 8-13-1346, which states: "A person may not use or authorize
the use of public funds, property, or time to influence the outcome of an election,”
Defendant contends_ that the Berkeley County bond referendum in November 2012,
a “ballot measure” as defined in South Carolina Code Ann. § 8-13-1300(9), is not an
“election” pursuant to § 8-13-1346 because “ballbt measure” was removed from the
definition of “election” by a 2003 amendment.

"The cardinal rule of statutory construction is that the plain language of the |

statute controls and is the best evidence ofiegislative intent. S_ta:,u._ﬂgr_chggls, 403

S.C. 597, 743 S.E.2d 798 (2013). Under South Carolina Code Ann, § 8-13-1300(9), an

o



“election” is deﬁned-in relevant part as “a general, speﬁal, primary, or runoff
election.” Thlis, the word election is used t'p define itself,

The American College Dictionary p. 442 (3rd ed. 1997), defines an “election”,
in part, as “the act or power of electing”, and "the'right or ability to make a choice”.
Further, the word “elect” is defined, in part, “to pick out; selecf,” and “to decide, esp,
by preference”, Obviously, the plain and ordinary meaning of the general word
“élection” includes votes to approve a bond or not, as such vofes are undoubt_edly “a

LI T

choice”, “picking out” or “selecting", or “deciding, especially by preference”, As such,
a bond referendum like the one at issue in the present case cleariy falls under the
statutory definition of election, See, e.g. State v. Estridge, 320 S.C. 288, 291, 465
5.£2d 91, 93 (Ct. App. 1995) (referencing dic'tionary definition in determining
iegislative intent). |

~ Similarly, Blaék's Law Dictionary p. 516-17 {6th ed. 1996) defines “electian”,
in part, as “the act or choosing or selectiﬁg_ one or more from a greater number of
persons, things, courses, or rights”. Further definitions therein include “the choice of
an alternative”, and “an expression of chaice by voters of a public body politic, or as a
means by which a choice {s made by the electors” (emphases added). Under Black’s
deﬁnitibn, an “election” can include “a choice of persons to fill public office or the
decision of a particular public question or public poh‘cy’_’ {emphasis added). A bond
referendum is a choice among “courses”, é “choice of an alternative”, an “expression
of choice by voters”, and most importantly, a “decision an a particular public
question or public policy’;. The Court finds that the general statutory ward

“election” includes the bond referendum at issue here.



While the preceding argument is alone enough to settle the issue, other
principles of statutory construction alsolead to a conclusion that a bond
referendum is included in the term “election”, One principle of statutory
construction is that when construiné a statute, terms are not viewed in isolation, but
rather in the context of the entire statute and its intended purpose. kson v
Charleston County School District, 316 S.C. 177, 447 S.E.2d 859 (1994). Another
priﬁci,ple is that courts will not cdnstrue a statute in a way that leads to an absurd
result or renders provisions in it meaningless. State v. Mimms, 410 5.C. 32, 763
S.E.2d 46 (Ct. App. 2014).

Here,’to exclude a baillot measure or bond referendum from the definition of
“election” would lead to an absurd result in portions of statutes being a nullity. First,
South Carolina Code § 8-13-1309 is the statute that sets the reporting requirements
and deadlires for ballot measure committees, and such public reporting
requirements are a core function of the 1991 Ethics Act. That statute in no less than
Jour places refers to a “ballot measure election” in setting the deadlines for the
significant refmrting and recordkeéping requirements. If the statutory term
“election” could not include a ballot méasure, as Deféndant argues, then this
provision would he i-nher.ently inconsisten.t and absurd, and a core function qf the
Ethics Act as it relates to committees would fail. If anything, the use of “ballot
measure election” conflirms - like the Black’s Law Dictionary - that the word
“election” is a general tefm referring to a choice by voters between persons for a
position in some instances (an “elective ofﬁce”); and between policy options in other

instances (a "ballot measure”),



| Second, the statute undef which Defendant was charged also highlights the
iltogicality of this argument, Secﬁon § 8-13-1346(A) provides that “a person may
not use or authorize the use of public funds, property, or time to inﬂuehce the
outcome of an ele(_:tion,” but it follows with subsection (C)'s exception:

This section does not prohibit the expenditure of public resources by a

governmental entity to prepare informational materials, conduct public

meetings, or respond to news media or citizens' inquiries concerning a ballot
measure affecting that governmental entity; however, a governmental entity
may not use public funds, property, or time in an attempt to influence the
outcome of a ballot measure,

If subsection (A)'s use of "election” cid not apply to ballot méasures, as
argued by Defendant, then subsection (C) would b’é a complete nullity - there would
be no reason to expressly provide that subsection (A) did ndt prevent governmental
entities from responding to informational requests in ballot measures, since ballot
measures were not subject to subsection (A)’s prohibition anyway. Again, statutes
will noti be canstrued in a manner that renders any part absurd or a nullity.

Defendant also argues that she is not subject to subsection (C)’s prohibition
because she ié nat a “governmental entity”, “Governmental entity” is defined in
subsection § 8- 13-100(17) as “thé State, a county, muni¢ipality, or political
subdivision thereof with which a public official, public member, or public employee
is associated or employed.” As is inherent within its own definition, governmental
entities can only act through their respective public officers and employees. Indeéd,
the whole Title of which these Ethics Act provisions are a part, Title 8, is called

“Public Officers and Employees”. Section 8- 13-1520 provides that any “persen”

who violates the Ethics Act is guilty of a misdemeanor, and if in the appropriate



instance a public officer or emp]oyee causes her agency to w;'iolate §8-13-1346, then
that "person" has committed a crime. Indeed, subsection (C) independently prowdes
a mechamsm for criminal liability for Defendant regardless of interpretation of
subsection (A). To conclude otherwise would create the absurd result of making § 8-
13-1346 a complete nullity, as public officials and employees could spend public
funds in blatant advocacy during ballot measures affecting their .fundlng, and could
do 50 with 1mpumty because people but not ballot measures are covered under
section (A], and ballot measures but not people are covered under subsection Q).
Such a result is completely inconsistent with the purposes of the Ethics Act and the
2003 Amendments. |

2.

Defendant next argues that S.C, Code Ann. § 8-13-1346 is unconstitutionally
vague. “The concept of vagueness or indefiniteness rests on the constitutional
principle that procedural due proéess requires fair notice and proper standards for
adjudication.” City of Beaufort v. Baker, 315 5.C. 146, 152, 432 S.E.2d 470, 473
[1993] {(quoting S_Late_v_Alhm;, 257 8.C. .13 1,134,184 S.E.2d 605, 606 (1971)). “The
constitutional standard for vagueness is the practical criterion of fair notice to those

to whom the law applies.” i 'ts, 316

5.C. 24, 26, 446 S.E.2d 433, 435 (1994). A law is unconstitutionally vague if It forbids
or requires the doing of an act in terms so vague that a person of common
intelligence must necessarily guess as to its meaning and differ as to its application.

Toussaint . State Bd. of Med. Exam'rs, 303 S.C. 316, 400 S.E.2d 488 (1991). “[O]ne

‘to whose conduct the law clearly applies does not have standing to challenge it for

-



vaguerness as applied to the conduct of others.” In re Amir X.S., 371 S.C. 380, 391,

639 S.E.2d 144, 150 (2006) (citing Village of Hoffman Estates v. Flipside, Hoffman
Estates, Inc., 455 U.S. 489, 495 (1982)). State v. Green, 397 5.C. 268,279,724 S.E.2d
664, 669 (2012). Additionally, “[w]lhen the issue is the constitutionality of a statute,
every presumption will be made in favor of its validity and no statute will be
declared unconstitutional uniess its il.walidity appears so clearly as to leave no
doubt that it conflicts with the constitution.” Smg_z._ﬁ_amz, 349 S.C. 545, 54%9-50,
564 S.E.2d 87, 89-90 (2002). “This presumption places the initial burden on the
party challenging the constitutionalitf of the legislation to show it violates a
provision of the Constitution.” State v. White, 348 S.C. 532,536-37,560 S.E.2d 420,
422 (2002).

Section 8-13-1346 is straightforward and easy to understand - it alléws the
objective praviding of data and information relevant to a ballot measure which may
be solely in the possession of the agency at issue, but precludes advocacy for or
against a particutar measure. While “influence the outcome of an election” is not
specifically defined in the statute, “influence the outcome of an elective office” is,
South Carolina Code § 8-13-1300(31) defines tﬁe term as “expressly advocating the
election or defeat of a clearly identified candidaté using words including or
substantially similar to ‘vote for', ‘elect’, ‘cast your ballot for’, ‘Smith for Governer’,
“yote égainst’. ‘defeat’, or ‘reject,” and “communicating campaign slogans or
individual words that, taken-in context, have no other reasonable me-anlng other

‘than to urge the election or defeat of a clearly identified candidate”.

[+



The State must show Defendant crossed the line from mere information into
advocacy. However, this is a trial issue, not one for a motion to dismiss. If the State’s
evidence fails to show that Defendant crossed the line from mere communication of
information into express advocacy, then the appropriate remedy is di-récted verdict
or jury verdict at the appropriate time under the appr0pﬁate.staﬁdards.

In our criminal ju_stice system, the government has broad discretion
regarding wi‘aom to prosecute, and if a prosecutor has probable cause to believe a
defendant cbmmltted an offensé defined by statute, the decision whether or not to
prosecute generally rests entirely in his discrgtion.,ﬂaﬂu_u_uue_d_sjams, 470 U.S.
598, 607 (1985); Bordenkircher v, Hayes, 434 U.S. 357, 364 (1978); Géer, supra. The
constitutional balance of power between the admilnistrative and iﬁdicial branches of
government requireé a presumption of régularity in prosecutorial decisions, and the
courts must presume prosecutors have prdperly discharged their official duties.
State v. 192 Coin-Operated Video Game Machines, 338 S.C. 176, 525 S.E.24 872, 885
(2000); Geer, supra; see also United States v, Chem. Found, Inc., 272 U.S. 1, 14-15
{1926). To defeét this presumption, a criminal defendant must present “clear
evidence to the contrary.” Acmstrong 517 U.S. at 465 (quoting United States v,

" Chemical Foundation. Inc, 272 U.S. 1, 14-15 [1926]); Khanu, 664 F.Supp.2d at 31. |
The reason for establishing and protecting these high burdgns are important:
Judicial deference to the decisions of these executive officers rests in part on an
assessment of the relative competence of présecutors and courts. "Such factors as
the strength of the case, the prosecution’s general deterrence value, the

Government's enforcement priorities, and the case’s relatjonship to the




Government's overall enforcement plan are not readily susceptible to the kihd of
analysis the coﬁrts are competent to undertake.” Id,, at 607, 105 S.Ct,, at 1530. It also
stems from a concern not to unnecessarily impair the performance of a core
executive constitutional function. "Examining the basis of a prosecution delays the
criminal proceeding, threatens to chill law enforcement by subjecting the
prosecutor’s motives and decision-making to outside inquiry, énd may undermin_e
prosecutorial effectiveness by revealing the Government’s enforcement policy.”
Armstrong, 517 U.S. at 465.

Ultimately, again these are issues more appropriate for trial. The State
provided sufficient evidence to the Grand Jury that it ndicted her.

_ .

Lastly, Defendant contends that she lacks the mens rea necessary to violate
section 8-13-1346. Again, this is a trial issue, and if the State’s evidence fails to show -
that Defendant acted criminally, then the appropriate remedy Is directed verdict or
jury verdict at the approp'riate time under ther appropriate standards. “[A] trial
court generally has no power to dismiss a properly drawn indictment issued by a
pfoperly constituted grand jury before trial unless a statute grants that power to the
court.” Id. (citing State v. Ridge, 269 §.C. 61, 236 S.E.2d 401 (1977); Ex Parte State,
263 S.C. 363, 210 S.E.2d 600 (1974)), While a Defendant may object to an
indictment for facially apparent defects under S.C. Code Ann. § 17-19-90, an
indictment is properly drawn if "it contains thfé. necessary elements of the offense
intended to be chérged and sufficiently apprises the defendant of what he must be

prepared to meet.” State v, Ham, 259 5.C. 118, 191 S.E.2d 13 (1972); S.C. Code Ann. §

-




| 17-12-20. Title 17, Chapter 19 p‘rovid.es no oth_ea; rﬁeans for the dismissal of an
indictment. Here, there are no facial defects, and any claims that the State failed to
show any applicable mens rea is a question that only arises once th'e‘State hés
presented its probf before a jury ;a\t trial. The current claim is premature, |
Therefore, the Defendant’s Motion to Dismiss or Quash the Indictment is

denied.

AND IT IS SO ORDERED. |

' !:! :( ,2014
Moncks Corner, South Carolina,
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Craudly Lutirn
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Attachment D



STATE ETHICS COMMISSION

SUPPLEMENTAL MEMORANDUM OF INTERVIEW
NAME: Charles F. Reid, Clerk House of Representatives
" REPORT BY: JAMES T. BAGNALL

ADDRESS: PO Box 11867
Columbia, SC 29211
PHONE: 0-803-734-2403

DATE OF INTERVIEW: 1/7/2019 IN ATTENDANCE:

OnJ anuary 7, 2019 I contacted Mr, Reid about an Ethics Commission Complaint filed against
Representative Collins.

During the interview, Mr, Reid provided the following information:

- Mr. Reid stated no campaign related documents can be printed by Legislative Council
Services staff per state law.

- Mr. Reid said the House does not have a policy or procedure for members regarding _
correspondence to constituents. Mr. Reid said the House Members are responsible for the
content of documents they draft. The House does not have a designated staff person to
review letters produced by House Members.

- Mr, Reid said there may be times when the staff at the Word Processing Center (WPC)
are typing a letter for a House Member and the WPC staff person may question the
content of a letter. The WPC staff person may recommend the House Member have the
document reviewed by the House Legal Department.



